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ORDER

PER N.K. PRADHAN, A.M.

This is an appeal filed by the assessee. The relevant assessment year is
2011-12. The appeal is directed against the order u/s 263 of the Income Tax
Act 1961, (the ‘Act’) passed by the Pr. Commissioner of Income Tax-16,
Mumbai [in short ‘Pr. CIT].

2. The grounds of appeal filed by the assessee read as under:

1. In the facts and circumstances of the case and in law, the Ld. Pr. CIT has erred in

passing the order u/s 263, beyond the time limit specified in section 263(2).
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2. In the facts and circumstances of the case and in law, the Ld. Pr. CIT has erred in
considering the assessment order passed on 31.08.2017 u/s 143(3) r.w.s. 147 as

erroneous and prejudicial to the interest of revenue.

3. Briefly stated, the contentions of the Ld. counsel is that the order passed
u/s 263 by the Pr. CIT is barred by limitation. In this regard, reliance is placed
by him on the judgment of the Hon’ble Bombay High Court in CIT v. ICICI Bank
Ltd. (2012) 19 taxmann.com (Bom), wherein it is held that “where jurisdiction
u/s 263 is sought to be exercised with reference to an issue which is covered
by order of assessment u/s 143(3) and which does not form subject matter of

reassessment, limitation u/s 263(2) shall run from order u/s 143(3).

The Ld. Departmental Representative (DR) follows the ratio laid down

in the above decision.

4, We have heard the rival submissions and perused the relevant materials
on record. In the instant case, the Pr. CIT in order dated 11.03.2019 has raised
issues with donation amounting to Rs.4,00,000/- paid by the assessee to
Herbicure Healthcare Bio Herbal Research Foundation (HHBRF) and claim of
deduction u/s 35(1)(ii) of the Act. We find that in the original assessment u/s
143(3) dated 04.02.2014, the AO has not made any addition on the above.

In the reassessment made u/s 143(3) r.w.s. 147 dated 31.08.2017, the
issue before the AO was donation of Rs.4,80,000/- paid by the assessee to
School on Human Genetics and Population Health (SHG&PH).

The Pr. CIT has passed the order u/s 263 in respect of transactions with
HHBRF. As mentioned earlier, the original assessment passed by the AO u/s

143(3) is dated 04.02.2014. Thus the fact of the present case is squarely
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covered by the judgment of the Hon’ble Bombay High Court in ICICI Bank Ltd.

(supra). Following the ratio laid down in the above case that where

jurisdiction u/s 263 is sought to be exercised with reference to an issue which

is covered by order of assessment u/s 143(3) and which does not form

subject-matter of reassessment, limitation u/s 263(2) shall run from order

u/s 143(3), we hold the order u/s 263 dated 11.03.2019 passed by the Pr. CIT

as bad in law.

In the result, the appeal filed by the assessee is allowed.

Order pronounced in the open Courton 18/12/20109.
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